No. _________________

AMERICAN CIVIL LIBERTIES

§ 

UNION OF TEXAS, INC., and

§

JON LEBKOWSKY,



§ 
IN THE DISTRICT COURT







§



Plaintiffs,


§











§

vs.





§ 
TRAVIS COUNTY, TEXAS







§

GEOFFREY S. CONNOR,


§ 

in his official capacity as


§

Secretary of State of the State of Texas,
§

GREG ABBOTT,



§

in his official capacity



§

as Attorney General of Texas,

§

and





§

NICK OSBORN, TOM WATSON,

§

BARNEY KNIGHT, GLENN GLOVER,
§

and JIM SNEERINGER,


§

in their official capacities as Texas

§

Voting Systems Examiners,


§







§
_____ JUDICIAL DISTRICT



Defendants.


§

PLAINTIFFS’ ORIGINAL PETITION


This case is about whether the key meetings between private vendors and the state over certification of the voting systems to be used in Texas elections shall remain closed meetings, inaccessible to the public that will be using those systems in elections, or, instead, henceforth be required to be open to the public under the Texas Open Meetings Act.  The American Civil Liberties Union of Texas, Inc., and Jon Lebkowsky, plaintiffs herein, seek judicial intervention to open those meetings to the public, and they allege the following facts, make the following claims, and seek the following relief:
Parties, Jurisdiction, and Venue


1.
This suit is for injunctive relief.  Discovery should proceed at either Level 2 or Level 3, as described in Rules 190.3 and 190.4 of the Texas Rules of Civil Procedure.


2.
Plaintiff American Civil Liberties Union of Texas, Inc. (“ACLU of Texas”), is a statewide public interest organization whose central purpose is to protect and advance civil liberties and civil rights in the state of Texas.  Included among the rights and liberties which ACLU of Texas seeks to protect are voting rights and the right of Texans to open government consistent with the laws of the state and to access to the meetings of governmental bodies.  The ACLU of Texas has members in Travis County, Texas, as well as many other Texas counties.


3.
Plaintiff Jon Lebkowsky is a resident of Austin, Texas, in Travis County and a registered voter there.  He is particularly concerned about the need for transparency in the process of approving infrastructures for voting.


4.
Defendant Geoffrey S. Connor is the Secretary of State of Texas.  He is sued in his official capacity.  His office is located in the State Capitol building in Austin, Texas.


5.
Greg Abbott is Attorney General of Texas.  He is sued in his official capacity.  His office is located on the eighth floor at 300 W. 15th Street in Austin, Texas.

6.
Defendants Nick Osborn, Tom Watson, Barney Knight, Glenn Glover, and Jim Sneeringer are voting system examiners appointed by either the Secretary of State (Osborn, Watson, Knight, and Glover) or the Attorney General (Sneeringer).  Together, they form what some of its members have termed the Texas Voting Systems Examination Board.  Each is sued in his official capacity.  Mr. Osborn, Mr. Knight, Mr. Glover, and Dr. Sneeringer all either reside or work in Austin, Texas, in Travis County.  Mr. Watson resides in Georgetown, Texas, in Williamson County.  Their meetings as the Board occur in Travis County.


7.
Subject matter jurisdiction and venue are proper in this Court.  Venue exists pursuant to §§ 15.002(a)(1) and 15.002(a)(3) of the Texas Civil Practice and Remedies Code.

Factual Allegations

Background


8.
The right to vote is a fundamental one and it, including the manner of its exercise, is entitled to special protection from the judicial system.  Events of not so long ago – for example, in the 2000 Presidential election contest in Florida, recounted in Bush v. Gore, 531 U.S. 98 (2000) – highlighted the crucial role the actual machinery of voting plays in the public’s exercise of the franchise.  Those events, in turn, precipitated Congressional enactment of the Help America Vote Act of 2002, 42 U.S.C. §§ 15301-15545, through which the federal government promises to aid the establishment of a system for improvements and upgrades in election machinery across the nation.


9.
Following on the heels of these background events, Texas and other states have seen increasing use of voting systems employing devices termed “direct recording electronic voting machines” (or “DREs”), which record individual votes and vote totals electronically.  Public debate over DREs – and the perceived advantages and drawbacks of these comparatively new elements in our democratic process – is a growing nationwide phenomenon.  The Secretary of State of California, for example, recently has decertified use of certain DREs in the upcoming general election unless increased security measures are incorporated, including an option for voters to use paper ballots at the polls.  California, Ohio and Washington states have all required DREs to incorporate a verifiable paper trail that can be used in the event of disputes over the outcome of elections by 2006 and similar requirements are being considered throughout the country.


10.
In Texas, in terms of openness to the public, the basic approach to the process of certification of election machinery has gone unchanged since the 2000 Presidential election controversy and the advent of DREs, which now are used in most of the major urban areas of the state.  The certification of election machinery was closed to the public before 2000, and it remains that way now, upon the continued insistence of the Secretary of State.  This lawsuit seeks to open that process to the public.

Statutory and regulatory framework of the Texas certification process


11.
Voting systems and voting system equipment – that is, election machinery – may not be used in Texas elections unless they have been approved in advance by the Secretary of State through the process detailed in Subchapter B of Chapter 122 of the Texas Election Code.  See Tex. Elect. Code § 122.031(a).  (All citations here are to the Texas Election Code unless otherwise specified.)


12.
To initiate the approval process, a person seeking approval of election machinery must submit a written application and accompanying fee to the Secretary of State.  § 122.034(a).


13.
Once the application for approval is submitted, the first step in the approval process is the designation by the Secretary of State and the Attorney General of Texas of a group of examiners whose job it will be to examine the election machinery whose approval is at issue.  §§ 122.035(a) and 122.036(a).  Four of the examiners are to be appointed by the Secretary of State, and two by the Attorney General.  § 122.035.

14.
The Secretary of State directs the time and manner of the examination that this group of examiners must conduct.  § 122.036(a).  The Secretary of State has determined that, in the absence of extenuating circumstances, the examiners group will convene in Austin three times a year for the certification examinations – January, May, and August.  1 Tex. Admin. Code §§  81.60(4), 81.60(6).

15.
After convening and conducting the voting system examination as a group, the examiners are each to submit a report to the Secretary of State on the results of the examination.  § 122.036(b).  The Secretary of State cannot act on the voting system approval application until the examination has occurred and the examiners’ reports are submitted and reviewed by him.  § 122.038(b).  

16.
Upon completion of his review of the examiners’ reports, the Secretary of State may approve or disapprove the voting system under consideration, which action must be accompanied by a written report giving the reasons for the Secretary of State’s action, with the examiners’ reports attached.  §§ 122.038, 122.039.

17.
A similar process is required for all non-minor modifications of approved voting systems and voting system reexaminations.  See §§ 122.061-122.099.

Actual operation of the examination process for voting systems


18.
In actual practice, there are five voting system examiners functioning as a governmental board.  Defendant Examiners Osborn, Watson, Knight, and Glover sit as selections of the Secretary of State.  Defendant Examiner Sneeringer sits as a selection of the Attorney General.  The majority of the group forming the board are, but for their service as voting system examiners, private individuals; two (Glover and Osborn) are employees of state government agencies.  Two individuals, one from the Attorney General’s Office and one from the Secretary of State’s Office, serve as “representatives” of their respective agencies to the group serving as the voting system board.  Upon information and belief, the Attorney General never has appointed the second voting system examiner he is authorized by statute to appoint.


19.
While the voting system examiners do submit separate reports to the Secretary of State in connection with their examination of voting system examinations, they function as a governmental body during the process leading up to the reports’ submission.  They convene together at the direction of the Secretary of State and in the place he directs and, during their meetings, freely exchange observations, suggestions, and ideas among themselves and with the applicants who are seeking voting system approval.  For example, as reflected in a videotape of the closed meeting of January 9, 2004 between the voting system examiner group and Diebold Elections Systems, Inc. (“Diebold”), the examiners repeatedly refer to themselves as a collective group whose job it is to certify voting systems and voting system equipment, using such phrases as “We need to make that decision…,” “you would like us to certify…,” and “What are we certifying….”  The Diebold representative also refers to them as a collective group of actors on the government’s behalf, addressing them and referencing voting system equipment “that you certified the last time we were here.”  He also tries to clarify the group’s intentions, stating:  “So what you’re saying conditional is that we can still use it, but that the proper procedure has to go in place with it.”  The examiners group even assumes its own certification policy function collectively, with one stating that “we’ll probably release and certify it.”


20.
Not only do the examiners actually confer together and with the applicants in collective meetings privately called by the Secretary of State, they actually direct that corrective actions be taken by the applicants – and the applicants comply.  They also reach agreements as a group with the applicants, which agreements are implemented in connection with the later formal certification action by the Secretary of State.  For example, Diebold specifically acknowledged, in a letter of July 1, 2003, from one of its officials, Don Vopalensky, to Elizabeth Hanshaw Winn of the Secretary of State’s Elections Division, that it had responded to the “board” and its directions at January 2003 meeting and made “approved” changes to particular Diebold voting systems.  As another example, Hart InterCivic, Inc. ("Hart"), reached agreement in a meeting with the voting system examiners group on May 28, 2002, to fix a problem identified with an aspect of one of its voting systems.  One of the examiners, Mr. Watson, discussed this agreement between the private vendor and the examiners group in an undated report about the meeting and his recommendation as to the voting system involved.  In a related report by another member of the examiners group, apparently involving the same meeting and certification effort, Dr. Sneeringer expressly addressed agreements that were reached at the private meeting between the private vendor and the members of the board.  He twice reports that “[i]t was agreed that Hart may fix this and show the fix” to a Secretary of State designee.  In the later meeting in January 2004 with Diebold, already discussed above, the examiners press for a deal between them and Diebold on corrections to Diebold election machinery, with one requesting a timetable for certain corrections then stating:  “We can figure out how to try and certify this, whether we certify it conditionally … how you respond is going to affect what we may recommend.”


21.
Consistent with the actual practice of the voting system examiner group and with the facts set forth above, the examiners themselves refer to the group as a collective body instead of as a ragtag collection of completely independent individuals.  Mr. Glover explicitly terms the group the “Texas Voting Systems Examination [B]oard,” the “examination board,” and the “Texas Examination Board” in a November 2003 email to the director of the Secretary of State’s Elections Division.  A couple of months later, in a January 2004 communication to the same person, Mr. Glover identified the “examination team.”  Another member, Mr. Watson, in his resumé, touts his participation on the “Texas Secretary of State’s 3 member certification board” for electronic voting systems.


22.
In performance of his duties, the Secretary of State in reality also treats the voting system examiner group – or board, or committee, or team – as more than just a collection of separate individuals.  He calls them to perform the examination as an assembled group, not separately.  The Secretary of State (or his designee) bases his decision “solely upon the findings” of the examiners (in a December 10, 2003, certification of a Hart voting system or voting system equipment), and routinely adopts the recommended course of action from the group without any differentiation among the different members of the group or their individual, separate written reports (as in an August 1, 2002, denial of certification of a voting system in a circumstance where, according to the Secretary of State, the “voting system examiners recommended that the system not be certified”).


23.
In other words, based upon the foregoing facts, the board of voting system examiners are called to assemble as a group, they in fact do assemble as a group, they confer together during such assembly among themselves and with the private applicant, they reach subsequently implemented agreements collectively with the private applicant (before the certification question ever reaches the individual report phase and before the Secretary of State acts on such reports), and, unsurprisingly, they refer in writing to their group as a committee or board or team.  Furthermore, their findings collectively are routinely rubber stamped by the Secretary of State in making the formal, final determination on certification.


24.
In the actual circumstances of the real functioning of the voting system examiners, they in fact act as a governmental body and deliberate as one on the matters within their purview.  The fact that they write individual reports for the Secretary of State’s review no more detracts from the fact that they are a governmental body within the meaning of TOMA than does the fact that the individual members of other indisputably governmental bodies at the state level cast individual votes at decisionmaking time, following collective deliberations.  The only real difference is that the voting system examiners do so in closed sessions, outside public scrutiny required by TOMA, whereas other, similarly situated state governmental bodies do not act outside public view, but instead follow the transparency requirements of TOMA.


25.
The basic danger and harm from the conduct of such closed meetings on a matter of such fundamental importance to the functioning of the public franchise is two-fold.  First, it excludes the public from gaining knowledge and providing its important insight at key meetings and exchanges on the topic of the election machinery that is to be used to determine who will govern the public.  Second, the exclusion itself can only foster distrust and uncertainty about the robustness and fairness of the systems being moved to certification and use in Texas elections.  Both these elements work a fundamental legal harm to the plaintiffs in particular and the public in general.

Claim

Texas Open Meetings Act


26.
The Texas Open Meetings Act (“TOMA”), Chapter 551, Tex. Gov’t Code, requires every meeting of a governmental body to be open to the public, except as specifically provided in the act.  See TOMA § 551.002.  Under TOMA, a “governmental body” includes a “board, commission, department, committee, or agency within the executive … branch of state government that is directed by one or more elected or appointed members.”  TOMA § 551.001(3)(A).


27.
Under the facts alleged in ¶¶ 1-25, above, the group of voting system examiners, which the members themselves refer to as a board or committee, is a “governmental body” within the meaning of TOMA when it meets and confers at the official examination of voting systems for purposes of determining whether they should be approved or not in Texas elections.


28.
The Secretary of State, whose duty it is to direct the convening of the group of voting system examiners and to make decisions and findings based on the group’s recommendations, has refused to comply with the open government requirements of TOMA insofar as the voting system examinations by the examiners are concerned.  He will not post public notice of the meetings consistent with TOMA’s requirements, and he will not permit the meetings to be public meetings government by TOMA’s strictures.  Instead, he insists that they be privately-noticed, closed meetings, only between the group of voting system examiners and those private individuals who are seeking approval of their own voting systems for use in Texas elections by Texas voters.  These closed meetings have been, and will continue to be, called and conducted in violation of the open meeting requirements of TOMA.

Relief


29.
In light of the foregoing facts and claims, the plaintiffs request the Court to:

a.
issue a temporary and then a permanent injunction under TOMA § 551.142(a), prohibiting any further noticing or conduct of meetings of the voting system examiners for examination of voting systems and voting system machines (including the next meeting on August 18, 2004), and any further certification, modification, or reexamination of voting systems and voting system machines, until and unless the open meeting requirements of TOMA are fully met with regard to such meetings;

b.
award the plaintiffs costs and reasonable attorney fees under TOMA § 551.142(b) for the prosecution of this action; and

c.
grant such other and further relief to which the plaintiffs may show themselves entitled.

Respectfully submitted,

____________________________________

Max Renea Hicks

Attorney at Law

State Bar No. 09580400

800 Norwood Tower

114 West 7th Street

Austin, Texas 78701

(512) 480-8231

fax:  (512) 476-4557

_________________________________

David Weiser

State Bar No. 21107470

Jeremy D. Wright

State Bar No. 24037746

Kator, Parks & Weiser, P.L.L.C.

812 San Antonio Street, Suite 100

Austin, Texas  78701

(512) 322-0600







fax:  (512) 477-2828

ATTORNEYS FOR PLAINTIFFS

AMERICAN CIVIL LIBERTIES UNION OF TEXAS, INC., and JON LEBKOWSKY

VERIFICATION

STATE OF TEXAS


§


COUNTY OF TRAVIS

§

BEFORE ME, the undersigned Notary Public, on this day personally appeared Will Harrell, who being my me duly sworn on his oath deposed and said that he is Executive Director of American Civil Liberties Union of Texas, Inc., a plaintiff in the above-entitled and numbered cause; that he has read the above and foregoing Plaintiffs’ Original Petition, and that the factual statements contained therein are within his personal knowledge and true and correct.













________





Will Harrell, Executive Director






American Civil Liberties Union of Texas, Inc.

SUBSCRIBED AND SWORN TO BEFORE ME on this the ________ day of August, 2004.




_______
_______





NOTARY PUBLIC, State of Texas

My Commission Expires: _____________.
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